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Summary
God Almighty framed the sexual life of man in the clear verses of the Qur'an and set limits and rules for it to follow
and prescribed marriage as a means to protect the self and establish a stable family. In contrast, Islamic law
criminalized adultery and called it a grave sin and considered it one of the most serious prohibitions. It stipulated
its prohibition in the Qur'an and Sunnah, and even linked its prohibition to the greatest crimes and prohibitions
with the aim of protecting the individual and society.
If the starting point is the Moroccans’ adherence to Islam, this adherence has been subjected to several scratches,
including:
The French protection system that established the break between Islam and positive law;
The male mentality that penetrated the Islamic image of women in the Islamic society;

The violations that affected Islamic family organizations (such as the guardianship and inheritance system);
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And finally, the demand to grant consent to sexual practice outside of marriage, which has strained Article 490 of
the Penal Code.

With the endless diversity used to domesticate the demand, we decided to question Article 490 through judicial
rulings, to measure the extent of the far-sightedness and rational nature of its orientations in enforcing the article.
The lower courts’ rulings (first section) have shown that the criminal structure as a whole for illicit sexual relations
does notincorporate the philosophy of human rights and does not take into account the protection of women from
violence, including rape, nor the status of children as innocents. It is clear that the demands to abolish Article 490
are nothing but a new maneuver to deepen these gaps and enable perpetrators to escape and establish the reality
of women bearing the status of single mothers and children whose lineage is attributed to them. As for the
decisions of the Court of Cassation, Section Two, they bet on the absence of the issue of women’s empowerment
as an objective of a judicial strategy of interpretation that aims to balance between all parties in the relationship
(Decision No. 419 dated April 10, 2014, Journal of the Court of Cassation, No. 77, and Decision No. 1679 dated
October 26, 2017, Journal of the Judiciary of the Court of Cassation, No. 84).
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