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The Scope and Limits of Judicial Protection Afforded to Foreign Nationals: In Light of Moroccan Law and Practice
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Abstract :

An analysis of the legal framework governing administrative intervention in decisions concerning foreigners,
together with an examination of the administrative judiciary’s role in reviewing their legality, reveals that the
judicial protection afforded to foreigners rests on a delicate balance between considerations of sovereignty and the
requirements of public order on the one hand, and the guarantees of legality and the protection of fundamental
rights and freedoms on the other.

While the legislature has granted the administration broad discretionary powers in managing the legal status of
foreigners, administrative courts have sought—through mechanisms of legality review, proportionality control,
and scrutiny of manifest errors of assessment—to establish a degree of balance that limits arbitrariness and
reinforces the foundations of the rule of law.

Nevertheless, this protection remains constrained by the limits of statutory provisions and by the very nature of
the discretionary authority entrusted to the administration. Its effectiveness therefore depends on the judiciary’s
willingness to expand the scope of its review, as well as on the evolution of the legislative framework itself.
Accordingly, the question remains as to the extent to which the administrative judge can establish effective judicial

protection for foreigners in light of the administration’s broad discretionary powers and the close connection of its
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decisions to considerations of sovereignty and security. Are we faced with genuine judicial protection that upholds
the principle of equality before the law, or merely with relative protection shaped by the limits of public order and
the state’s migration policy?

Key Words : Judicial Protection - Foreign Nationals - Discretionary Power - Legality Review - Propostionality
Principle - Public Order - Migration Policy.
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- Ahmadou Sadio Diallo (Republic of Guinea VS Democratic Republic of the Congo) Merits Judgment I.C.J. Reports 2010
page 639 et 669.
- CADEM, «Le cadre juridique relatif a la condition des étrangers au regarde d'application du pouvoir exécutif et de
I'interprétation du juge», étude réalisée par Nadia Khrouz, Adilaouardi et Hicham Rachidi, Janvier 2009, p 31.
- Détention d'un étranger faisant I'objet d'une mesure d’éloignement ne pouvant étre exécuté immédiatement. OIM, droit
international de la migration, n° 9, Glossaire de la migration, Op.cit., p 75.
- Didier Bigo, Le phagocytage, des questions de migration et de libre circulation en Europe par les enjeux de sécurité ? in

revue « migration s société », n°116, mars-avril, 2008, p75.
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