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The Legal Basis for Instituting Bankruptcy Proceedings Against a Debtor under Contemporary Legal

Systems and Islamic Shariah: An Applied Jurisprudential Study of the Sudanese Legal System
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Abstract

This study examines the legal basis underlying the declaration of a debtor's bankruptcy, with
particular emphasis on the grounds upon which bankruptcy proceedings may be instituted under
different legal traditions. It comparatively analyzes the approaches adopted by the Latin and Anglo-
Saxon legal systems, the Sudanese legal framework, and Islamic jurisprudence, with a view to
identifying the fundamental principles that distinguish each approach.
The study focuses on three principal grounds for declaring bankruptcy: cessation of payment, which
constitutes the principal basis in Latin legal systems; the protection of public credit, which underlies
the approach adopted by Anglo-Saxon legal systems and reflected in Sudanese bankruptcy legislation;
and the encirclement of the debtor’s assets by his debts, which constitutes the substantive basis for
bankruptcy under Islamic jurisprudence. The study further examines the different classifications of
debtors and the types of debts to which bankruptcy rules apply within these respective legal
frameworks.
The study adopts a comparative and analytical approach to examine the legal and jurisprudential
foundations of bankruptcy and to assess the extent to which the Sudanese legal framework accords
with the principles of Islamic Shariah. It finds that Islamic jurisprudence adopts a fundamentally
different conception of bankruptcy from both the Latin and Anglo-Saxon traditions. Rather than
making bankruptcy principally dependent upon cessation of payment or the potential prejudice to
creditors, Islamic jurisprudence links bankruptcy to the circumstance in which the debtor’s liabilities
encompass his assets, subject to the relevant Shariah rules governing the debtor’'s status and the
nature of the debts.
The study concludes that the Sudanese bankruptcy framework, particularly the Bankruptcy Act of
1929, would benefit from comprehensive reconsideration in light of Islamic jurisprudential principles.
It recommends deriving bankruptcy rules through a systematic examination of the primary sources of
Islamic ~ Shariah, its objectives (Magasid al-Sharah), general principles, and jurisprudential
methodology, rather than relying primarily on the transplantation of rules developed within legal
systems founded upon different legal and philosophical premises. The study further recommends that
the basis for bankruptcy proceedings under Sudanese law be reconsidered so as to give greater
recognition to the principle that the debtor's debts encompass his assets, thereby enhancing the
coherence of bankruptcy legislation with Islamic jurisprudential principles.
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